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REPLY COMMENTS OF APCO 

 
 The Association of Public-Safety Communications Officials-International, Inc. (APCO) hereby 

submits the following reply comments in response to the Commission’s Public Notice concerning the 

above-captioned proceeding.1 

Founded in 1935, APCO is the nation’s oldest and largest organization of public safety 

communications professionals.  APCO is a non-profit association with over 26,000 members, primarily 

consisting of state and local government employees who manage and operate public safety 

communications systems – including 9-1-1 Public Safety Answering Points (PSAPs), radio networks, and 

information technology – for law enforcement, fire, emergency medical, and other public safety 

agencies.  APCO appears regularly before the Commission on a wide range of public safety 

communications issues and is the largest FCC-certified frequency coordinator for Part 90 Public Safety 

Pool channels. 

American Electric Power Service Corporation (AEP) requests waiver of sections 90.617 and 

90.621 of the Commission’s rules to license seven Business/Industrial/Land Transportation (B/ILT) 

Category channels in Sugarcreek, Ohio.  AEP seeks waiver of section 90.617 because the requested 

                                                             
1 Wireless Telecommunications Bureau Seeks Comment on American Electric Power Service Corporation Request 
for Waiver Regarding 800 MHz Frequencies Reserved for Public Safety Licensees, Public Notice, File No. 
0007352620, DA 16-1073 (rel. Sept. 22, 2016). 
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channels are available exclusively for licensing to public safety eligible entities until February 10, 2018, 

three years after the channels were made available for licensing.2   

AEP’s application is defective and must be dismissed because its frequency coordinator, 

Enterprise Wireless Alliance (EWA), failed to obtain concurrence from APCO and the other applicable 

certified coordinators, as required by section 90.175. 

Even if the Commission were to nonetheless consider AEP’s waiver request on the merits, it 

must deny the waiver request because AEP fails to satisfy the Commission’s waiver criteria under 

section 1.925. 

I. AEP’s Application is Defective and Must be Dismissed 

The channels AEP seeks to obtain are available exclusively for licensing to public safety eligible 

entities until February 9, 2018.  By seeking to apply to use these channels for B/ILT purposes, AEP is 

required under section 90.175 to obtain concurrence from other applicable certified coordinators – in 

this case, public safety coordinators.  APCO did not receive a request for concurrence for this application 

and understands that no other public safety coordinators did either.3  Accordingly, AEP’s application 

must be dismissed for failing to comply with section 90.175. 

II. AEP Fails to Meet the Commission’s Waiver Criteria 

Even if AEP’s application was not defective, the Commission should deny its waiver request.  

Under the first prong of section 1.925(b)(3), the Commission may grant a request for waiver if it is 

shown that: “The underlying purpose of the rule(s) would not be served or would be frustrated by 

                                                             
2 See 47 CFR § 90.617(g)(1); Public Safety and Homeland Security Bureau and Wireless Telecommunications 
Bureau Announce the Completion of 800 MHz Band Reconfiguration in Certain NPSPAC Regions and the 
Availability of Additional Sprint Vacated Channels, Public Notice, 29 FCC Rcd 16290, 16294-95 (PSHSB/WTB 
2014).  AEP seeks waiver of section 90.621 because the proposed operations are short-spaced to Sprint vacated 
licenses.  APCO’s Reply Comments are limited to the waiver request of section 90.617. 
3 APCO also does not believe EWA provided the notification to APCO required under the vacated spectrum MOU.  
See Letter from William Brownlow, Chairman, Public Safety Communications Council, to David L Furth, Acting 
Chief, Public Safety and Homeland Security Bureau (dated June 19, 2009) (attaching Vacated Spectrum 
Memorandum of Agreement). 
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application to the instant case, and that a grant of the requested waiver would be in the public interest.”  

The underlying purpose for the rule granting public safety a 3-year exclusivity period is to accommodate 

the generally slow budgetary process of public safety agencies.4  The budgetary problems facing public 

safety agencies have not changed, and thus, the underlying purpose for this rule continues to be very 

important to public safety agencies.  Granting the waiver would negate this protection to the detriment 

of public safety. 

Further, the public interest favors denial of the waiver request.  The primary mission of public 

safety eligibles is to protect and save lives and property, with first responders often putting their own 

lives at risk.  Public safety eligibles must have access to spectrum free from harmful interference and 

sufficient time to license additional channels to carry out their missions.  The policies and rules behind 

the exclusive opportunity afforded to public safety eligibles as vacated spectrum becomes available 

support these public interest objectives. 

AEP also fails to satisfy the second prong of section 1.925(b)(3): “In view of unique or unusual 

factual circumstances of the instant case, application of the rule(s) would be inequitable, unduly 

burdensome or contrary to the public interest, or the applicant has no reasonable alternative.”  AEP has 

failed to demonstrate that its situation is unique or unusual, or that application of the rules would be 

inequitable.  In its very brief justification, AEP is indistinguishable from any other users seeking 

additional spectrum.  AEP simply states it needs more spectrum without describing anything unique or 

unusual about its situation, as the waiver criteria require.  As noted above, the Commission established 

the exclusivity window to accommodate public safety’s unique needs for obtaining additional spectrum.  

Thus, by also simply stating that public safety had not yet applied for frequencies in the area, AEP proves 

                                                             
4 Improving Public Safety Communications in the 800 MHz Band, Report and Order, Fifth Report and Order, Fourth 
Memorandum Opinion and Order, and Order, para 152 (“We believe providing these windows of limited eligibility 
meets our spectrum management goals by accommodating the generally slow budgetary process of public safety 
agencies and the express needs of CII licensees, before making the spectrum generally available to other 800 MHz 
non-cellular licensees, i.e. B/ILT and non-cellular SMR licensees.”).   
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nothing, and makes no case in support of its requested waiver relief.  Preserving public safety’s ability to 

acquire additional spectrum is in the public interest.5 

Respectfully submitted, 

APCO INTERNATIONAL 

By:  /s/                                     

Jeffrey S. Cohen 
Chief Counsel 
(571) 312-4400 ext. 7005 
cohenj@apcointl.org   

Mark S. Reddish 
Senior Counsel 
reddishm@apcointl.org  

 
November 8, 2016 

                                                             
5 In its Comments, EWA concedes that public safety applicants would not be precluded from applying for 
frequencies that AEP requests.  EWA Comments at 2.  AEP does not otherwise add any further justification in 
support of the waiver request.  And while the subject matter of this proceeding is specific to the particular 
application and waiver request submitted by AEP, EWA attempts to argue in favor of a general rulemaking change 
to the exclusivity period afforded by the Commission to public safety.  The Bureau should reject EWA’s arguments 
as out of scope and irrelevant to this particular application and waiver matter. 
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